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What this is. A consolidated, policy■ready brief combining (1) Michael Haimes’ critiques, (2) Jarvis’
system critiques, and (3) widely documented public reform concerns. It is written to be useful to legislative
staff: each issue includes the why and concrete improvement options.

What this is not. It is not a partisan manifesto. It does not assume one party is “the problem.” It focuses
on failure modes: incentives, ambiguity, and irreversible error.

How to read

• Read the Top Findings Card (1 page).

• Skim the issue headers and jump to what matches your committee work.

• Use the “Legislative options” bullets to turn critique into draftable language.

• Use Appendix A links to verify the legal anchors quickly.
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Top Findings Card

Top finding (plain English) Why it matters (risk) Direct fix (policy lever)

Religious freedom is often treated as
a shield only until it conflicts with a
generally applicable law.

Free■exercise claims lose force
exactly where they are most costly;
citizens feel the promise is
“symbolic.”

Strengthen statutory protections
(RFRA■style) and clarify
least■restrictive■means tests in key
domains.

The Fifth Amendment can look
paradoxical to laypeople: invoking it
signals risk, but courts often require
jurors to ignore that signal.

Public trust drops when a rule looks
like “proof without proof.”

Better jury instructions, transparency
about limits, and clearer civil/criminal
boundaries on adverse inference.

Police and prosecutors are
rewarded for “wins,” while the public
is rewarded for “safety.” Those
metrics can diverge.

Incentives drift toward easy cases,
plea pressure, or headline■friendly
enforcement rather than
truth■finding.

Align incentives: discovery rules,
recording, open■file policies,
discipline for Brady/Giglio failures.

Overcriminalization + discretion
creates ‘selective enforcement’ risk.

When everything is illegal,
enforcement becomes a power tool.

Reduce redundant offenses, add
mens rea defaults, publish
declination & charging metrics.

Civil asset forfeiture can create a
perverse profit motive.

When agencies fund themselves,
trust erodes and policing priorities
can skew.

Require conviction for forfeiture,
route proceeds to general funds,
raise burden of proof.

Qualified immunity can block
accountability even when
misconduct is clear to the public.

Trust collapses when ‘rights’ exist on
paper but remedies fail in practice.

Clarify standards, expand
training/insurance, and create
transparent settlement reporting.

Plea bargaining dominates
outcomes, so trial■level protections
often arrive too late.

Pressure + asymmetry can produce
‘efficient injustice.’

Strengthen discovery early; regulate
coercive plea differentials; fund
defense.

Fourth■Amendment
‘reasonableness’ standards can
expand discretion in street stops.

Small discretion at scale becomes
systemic harm.

Better data, narrower standards, and
exclusionary remedies that actually
deter.

Design principle: prevent irreversible harm early (wrongful conviction, unjust detention, targeted
enforcement) rather than trying to “fix it later.”
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Section I — Michael Haimes’ Critiques (with the missing “why”)

1. Free exercise vs neutral laws

Michael’s core intuition: freedom of religion is most meaningful precisely when it conflicts with state power.
If doctrine says the state usually wins when a law is ‘neutral and generally applicable,’ the right can feel
like it evaporates in the only moments that test it.

The Supreme Court’s approach associated with Employment Division v. Smith emphasized that generally
applicable laws typically apply even if they incidentally burden religious practice. Congress responded with
RFRA, aiming (for federal action) to restore a stricter test: the government must show a compelling
interest and use the least restrictive means.

Anchors: Smith; RFRA. https://supreme.justia.com/cases/federal/us/494/872/ •
https://www.law.cornell.edu/uscode/text/42/2000bb

Why Michael calls it a ‘removal’ of freedom: a right that collapses whenever it is costly becomes
symbolically true but operationally weak.

Legislative options: publish accommodation standards; require least■restrictive■means analysis in
denials; create a quick appeal lane for time■sensitive burdens; penalize bad■faith claims so protections
can be strong without being abused.

2. The Fifth Amendment “paradox” (signal vs instruction)

Michael’s point is not that the Fifth is wrong; it’s that it generates a powerful human inference: “If you
invoke it, you must have something to hide.” The law then asks jurors to behave against that inference. If
the system does not address the psychology, the protection will be experienced as a loophole.

In criminal trials, the Constitution restricts prosecutorial comment on silence (see Griffin v. California). In
some civil contexts, adverse inference is permitted (see Baxter v. Palmigiano). That split is legally
coherent, but it is not intuitively coherent to most citizens.

Anchors: https://supreme.justia.com/cases/federal/us/380/609/ • https://supreme.justia.com/cases/federal/us/425/308/

Legislative options: standardize plain■language jury instructions; narrow adverse inference where the
state compels participation; provide counsel earlier to reduce ‘panic silence.’
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Section II — Jarvis’ Systems Critiques (incentives & failure
modes)

1. Incentives: ‘wins’ vs truth

A justice system can look high■performing on paper while producing avoidable errors if the scorecard
rewards throughput (arrests, pleas, convictions) more than accuracy (wrongful arrest reduction, evidence
quality, error correction).

Policy move: build a truth infrastructure: recorded interrogations, open■file discovery, meaningful
sanctions for evidence suppression, and public metrics on reversals/exonerations so accuracy is
measured, not assumed.

2. Interrogations and the confession trap

Even after Miranda, many suspects waive rights under stress or misunderstanding. False confessions are
uncommon but devastating because they contaminate every later stage (charging, pleas, sentencing).

Anchor: Miranda. https://supreme.justia.com/cases/federal/us/384/436/

Policy moves: mandatory recording; restrict deception for vulnerable suspects; prompt counsel access;
training that treats confession as a hypothesis to verify, not a win condition.

3. Qualified immunity and the remedy gap

A recurring public complaint: people can have a right but no realistic remedy. Qualified immunity doctrine
is one place this concern concentrates. Regardless of one’s stance, the perception problem is real:
accountability can appear unavailable even when wrongdoing seems clear.

Anchor: Pearson v. Callahan. https://supreme.justia.com/cases/federal/us/555/223/

Policy moves: clarify standards legislatively where possible; require transparent reporting of settlements;
fund training + insurance so accountability does not equate to personal ruin for good■faith actors;
discipline repeat misconduct reliably.

4. Overcriminalization & selective enforcement

When legal codes are dense and overlapping, discretion is unavoidable. Discretion can be necessary, but
it can also enable uneven enforcement. The fix is not deregulation; it’s clarity: default mens rea standards,
consolidation of duplicative offenses, and transparency about charging decisions.
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Section III — People’s Critiques (widely documented concerns)

1. Civil asset forfeiture and ‘policing for profit’

Civil forfeiture is a flashpoint because it combines seizure power with money flow. Even when lawful, it can
feel illegitimate if agencies directly benefit. That legitimacy loss is itself a public■safety risk: cooperation
drops when people feel targeted rather than protected.

Anchor: Institute for Justice, Policing for Profit. https://ij.org/report/policing-for-profit-3/

Policy moves: require conviction; raise burden of proof; provide counsel; route proceeds to general
funds; publish forfeiture data (amounts, demographics, case outcomes).

2. Fourth Amendment street discretion at scale

Small discretionary powers—stops, frisks, searches—become enormous when multiplied across millions
of interactions. Even a low error rate becomes thousands of harms. The public critique is that
‘reasonableness’ can become elasticity.

Anchor: Terry v. Ohio. https://supreme.justia.com/cases/federal/us/392/1/

Policy moves: require stronger documentation for stops; publish stop data; narrow criteria in policy;
enforce exclusionary consequences when standards are violated so deterrence is real.

3. Campaign finance & attention capture

Many citizens believe elections are increasingly about money and media dynamics rather than
deliberation. Whether one supports or opposes particular rulings, the governance problem remains:
attention capture drives policy cycles.

Anchor: Citizens United. https://supreme.justia.com/cases/federal/us/558/310/

Policy moves: disclosure modernization; anti■dark■money transparency; experiment with small■donor
matching; strengthen ethics and revolving■door rules.
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Section IV — The Upgrade: what makes this ‘definitive’
A Senator doesn’t need more outrage; they need a tool. This edition aims to be a tool by doing four things
consistently:

• Explaining the why behind each critique (the missing piece you flagged).

• Separating principle (what the Constitution promises) from mechanism (how doctrine/incentives
behave).

• Turning every critique into at least one draftable policy option.

• Providing a minimal but real verification trail (Appendix A links).

If you did only 10 things

Priority Action Why it moves the needle

1 Mandate recording of custodial interrogations nationwide
(with narrow exceptions).

Prevents irreversible errors early; protects
honest officers too.

2 Adopt open■file discovery by default; sanction
suppression meaningfully.

Truth■discipline: reduces wrongful
convictions and coerced pleas.

3 Require conviction for civil forfeiture; route proceeds
away from seizing agencies.

Removes profit motive; restores legitimacy.

4 Standardize plain■language jury instructions about the
Fifth Amendment.

Fixes the ‘paradox’ perception; improves
trust.

5 Create rapid accommodation review for sincere religious
claims under clear standards.

Aligns lived freedom with constitutional
promise without enabling abuse.

6 Publish charging/declination data and plea offer ranges
(anonymized).

Reduces hidden discretion; surfaces bias
early.

7 Strengthen oversight: independent IGs, settlement
reporting, misconduct tracking.

Accountability without scapegoating.

8 Election transparency upgrades (disclosure, dark money
rules).

Reduces attention■capture incentives.

9 Pretrial fairness reforms (risk■based release, speedy
trial enforcement).

Stops pretrial punishment of the poor;
reduces coercive pleas.

10 Sunset + review for emergency powers and major
regulations.

Prevents permanent expansion through
temporary crises.
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Appendix A — Verification Links

• Smith (1990) Free Exercise rule: https://supreme.justia.com/cases/federal/us/494/872/

• RFRA statute (1993): https://www.law.cornell.edu/uscode/text/42/2000bb

• Griffin (1965) Fifth Amendment comment on silence: https://supreme.justia.com/cases/federal/us/380/609/

• Baxter (1976) adverse inference in civil proceedings: https://supreme.justia.com/cases/federal/us/425/308/

• Miranda (1966) interrogation warnings: https://supreme.justia.com/cases/federal/us/384/436/

• Institute for Justice – Policing for Profit (civil forfeiture): https://ij.org/report/policing-for-profit-3/

• Pearson v. Callahan (2009) qualified immunity sequencing: https://supreme.justia.com/cases/federal/us/555/223/

• Citizens United (2010) campaign finance: https://supreme.justia.com/cases/federal/us/558/310/

• Terry v. Ohio (1968) stop-and-frisk: https://supreme.justia.com/cases/federal/us/392/1/

Appendix B — Version note

This v6 edition is an expansion of v5, not a replacement. It keeps the same core intent, but adds depth,
integrates Michael/Jarvis/People voices explicitly, and increases policy usability.


